REVIEW of HRFA by Southern Appalachian Forest Coalition

 From: http://www.safc.org/campaigns/heatlhy_forest_restoration_act.php

Analysis of "Healthy Forests Restoration Act of 2003"
McInnis/Walden bill seriously flawed, does virtually nothing to protect homes and communities from wildfire
Following is a brief analysis of H.R. 1904, the "Healthy Forests Restoration Act of 2003," which Representatives McInnis and Walden introduced on May 1, 2003. The House Resources Committee marked up and approved the bill on April 30, with no prior public hearing. This analysis focuses on portions of the bill that most affect public involvement and environmental review -- Title I ("Hazardous Fuels Reduction on Federal Lands") and Title IV ("Insect Infestations"). Other parts of the bill deal with subsidies for biomass plants and assistance programs for private forest owners.

As discussed below, the McInnis/Walden bill is seriously flawed and poses a major threat to environmental protection and public involvement in federal land management. Furthermore, the bill does virtually nothing to protect homes and communities from wildfire. Rather than provide any new funding authorization or mechanisms for fuels reduction on public or private lands, the bill relies on scaling back environmental safeguards to reduce fire risk. The results would likely be similar to the infamous 1995 Salvage Rider: more public distrust of the Forest Service, heightened opposition to fuel reduction projects, and no actual improvement in forest health.

Among other things, the McInnis/Walden bill would:

· allow the Forest Service to conduct large-scale, environmentally damaging logging projects without considering any alternatives or their relative environmental impacts; 

· eliminate the statutory right of citizens to appeal Forest Service logging projects; 

· impose unprecedented limitations on judicial review and give lawsuits challenging Forest Service projects priority over virtually all other civil and criminal litigation. 

Scope and Definitions
The geographic scope of the McInnis/Walden bill is very broad, potentially applying to most National Forest and BLM lands. Instead of specifying a distance limitation from communities, the bill generally allows expedited logging projects anywhere in the "proximity" of wildland-urban interface and intermix areas. Sec. 102(a)(2). Consequently, the agencies could log many miles away from any community, as long as the Forest Service thought that there was "significant risk" that a fire could spread and threaten human life and property.

However, the agencies would not need to stretch the definition of "proximity" in order to justify logging in the remote backcountry. The bill's geographic scope also extends to areas in which "windthrow or blowdown, or the existence or threat of disease or insect infestation pose a significant threat to forest or rangeland health or adjacent private lands." Sec. 102(a)(4). In addition, expedited projects can take place on lands located in proximity to a stream feeding a municipal water supply system (such as a reservoir) and in endangered species habitat. Sec. 102(a)(3) and (5).

The definition of projects covered by the bill is also very broad, potentially covering most commercial timber sales. It does not preclude the use of aerial spraying of dangerous herbicides and pesticides as an appropriate tool for reducing fuels. Sec. 101(7).

Logging projects in roadless areas would also be subject to the expedited procedures. The bill only excludes designated wilderness areas, other areas protected by Congressional or Presidential action, and wilderness study areas. Sec. 102(e). It would still leave the vast majority of the Forest Service's inventoried roadless areas potentially vulnerable to the bill's expedited procedures as long as no "new permanent road" is built. Sec. 102(f). This leaves the door open for construction of "temporary" roads in roadless areas for hazardous fuels projects, which is not allowed by the Roadless Area Conservation Rule. Also, new permanent roads could be built outside inventoried roadless areas using the expedited process.

Environmental Review and Public Participation
The McInnis/Walden bill would allow the agencies to ignore any alternatives to their proposed fuel reduction projects, regardless of the size, environmental impacts, and level of public controversy. Sec. 104(b). The agency would not even be required to consider a "no action" alternative to compare a project's impacts to the environmental status quo. According to the CEQ regulations, the evaluation of alternatives is "the heart of the environmental impact statement" and serves to provide "a clear basis for choice among options by the decision-maker and the public." 40 CFR § 1502.14. Thus, the bill would effectively cut the heart out of the NEPA process.

The bill would also reduce opportunities for public comment on hazardous fuels projects. The bill entirely exempts such projects from all requirements of the Appeals Reform Act. Sec. 105(c). That Act requires the Forest Service to provide a 30-day public comment period on environmental assessments (EA's) and to respond to comments in its decision notices. Instead, the McInnis/Walden bill simply requires the agencies to hold public meetings and to provide an undefined opportunity for public comment. Sec. 104(c) and (e).

In addition, Title IV of the bill provides a sweeping exemption from environmental review for logging projects up to 1,000 acres in size to combat bark beetle infestations. Sec. 403. The bill categorically excludes from NEPA requirements up to 250,000 acres of "applied silvicultural assessments," which are defined broadly as "any vegetative or other treatment, including timber harvest..." Sec. 401(a)(1). The bill requires an undefined public notice and opportunity for comment; however, meaningful public involvement would be greatly hindered by the absence of any information about the projects' environmental effects.

Administrative Appeals
The McInnis/Walden bill abolishes citizens' statutory right to appeal ForestService hazardous fuels projects provided by the Appeals Reform Act. Sec. 105(c). Instead, it simply directs the Forest Service to establish an undefined "administrative process that will serve as the sole means by which a person...can seek administrative redress" of such projects. Sec. 105(a). Because of the bill's extremely short deadlines for filing lawsuits (see Sec. 106, below), this "administrative process" could not possibly provide a meaningful opportunity to appeal project decisions. The bill gives the Forest Service unfettered discretion in designing the administrative process. Conceivably, the agency could give citizens only a few days to participate in the process, impose substantial filing fees or bonding requirements, allow projects to proceed before completion of the process, or deny other interested parties an opportunity to intervene or comment. The McInnis/Walden bill would disqualify participation by people who did not previously submit "specific and substantive written comments" on a project." Sec. 105(b). This would require the Forest Service to ignore concerns of citizens who spoke at a public hearing but did not submit written comments.

The bill's attack on the appeals process is based on unsubstantiated claims that administrative appeals have prevented the Forest Service from conducting hazardous fuels projects. Those claims are largely based on a flawed and hastily assembled Forest Service analysis last summer that contradicted the findings of a prior GAO study. A new study by Northern Arizona University casts further doubt on the Forest Service's claims.

Judicial Review
The McInnis/Walden bill imposes severe limits on judicial review not seen since the Salvage Rider in 1995. The bill imposes unreasonable deadlines, restrictions, and burdens on the judicial system for lawsuits challenging expedited fuel reduction projects. The rushed and biased judicial review process would be unfair to citizens and could wreak havoc on the federal courts in some regions.

First, like the Salvage Rider, any lawsuits would have to be filed within 15 days after the agency publishes notice of the project decision. Sec. 106(a). This extremely short deadline would effectively preclude the option for citizens to administratively appeal agency decisions before having to go to court. Thus, more lawsuits would likely be filed, since litigation would be the only feasible way to contest an agency decision.

Second, judges would be expected to "expedite, to the maximum extent practicable" lawsuits challenging hazardous fuels projects and to issue final decisions within 100 days after the lawsuits are filed. Sec. 106(c). Furthermore, the bill would impose a 45-day limit on the duration of any preliminary injunction. Sec. 106(b)(1). Any renewal of the preliminary injunction would require formal congressional notification. Sec. 106(b)(2). Thus, fuel reduction projects would, by law, be assigned top priority in the federal court system, above virtually all other civil and criminal cases.

The bill's potential to overload and gridlock the court system is mind-boggling. The Forest Service and BLM are likely to approve hundreds of fuel reduction projects each year, and the number of lawsuits would almost certainly increase, due to the elimination of the administrative appeals system. Even if only a small fraction of those projects are controversial enough to provoke a challenge, some district courts - particularly in the western states - could quickly be overwhelmed by having to meet the bill's legal prioritization and deadlines.

Third, and perhaps most outrageous, the bill would require judges to "give deference" to the agencies' determination that the short-term environmental harms of a project are "outweighed by the public interest in avoiding long-term harm to the ecosystem." Sec. 107(2). In other words, even if the evidence presented to a court clearly demonstrates that a project would cause immediate and substantial harm to water quality or endangered species, a judge would have to defer to the agencies' claims of long-term benefit. This would be a terrible precedent undermining the impartiality of the judicial system.

The bill's extreme effort to bias the judicial review process seems especially bizarre in light of the fact that, according to the GAO, none of the Forest Service's hazardous fuel reduction projects were litigated during the first 9 months of FY 2001. Tragically, the bill would almost certainly cause many such projects to be litigated, due to public distrust and opposition caused by the loss of normal environmental safeguards and public participation opportunities. If Congress sincerely wants to build public support for more fuel reduction projects on federal lands, the last thing it should do is pass flawed and polarizing legislation like this bill.

The Wilderness Society

From : http://www.wilderness.org/Library/Documents/McInnis-WaldenBillAnalysis.cfm

Healthy Forest Restoration Act of 2003  
The so-called "Healthy Forests Restoration Act," HR 1904, is a seriously flawed bill that recently passed the House (256 to 170).  The Senate came up with a 'compromise' that was no better than the original, and which passed 80-14. (Please call and thank your Senator's who opposed the compromise and voted no to tabling amendments.)
The Senate Compromise:

• Fails to protect roadless areas

• Allows 1,000 acre harvests in any area deemed "at risk" of insect infestations, which was left undefined but at the sole discretion of the Secretary

• Fails to protect old growth by allowing timber harvesting in any area that "poses a threat" for insect outbreaks or has wind or ice storm damage.  Insect outbreaks and wind and ice storm damage are naturally part of an old growth ecosystem and help makeup that ecosystem.
• Restricts citizen participation and constrains independent judicial review. 

 

H.R. 1904 was introduced as a way to address fires

in the west, but it would open up our finely grained eastern forests to a western mode of management. In addition it:

• allows 1,000 acre insect projects anywhere to be categorically excluded from environmental review,   
• provides $125 million in additional subsides to the biomass industry,

• does nothing to protect communities from fire,   
• guts the National Environmental Policy Act, 

• repeals the 1993 Appeals Reform Act, and

• rigs the courts to rule in favor of the agencies for all hazardous fuels reduction projects.

The "Healthy Forests Restoration Act of 2003" will: 
  
• Not Ensure Any Increased Protection for Communities: HR 1904 does not include any specific measures to protect homes or communities.   It is also inconsistent with the Western Governors’ Association 10-Year Comprehensive Strategy, which does not call for any changes in existing laws.   The only proven method to protect homes and communities is to reduce flammable materials in the immediate vicinity of structures, yet the sham definitions in H.R. 1904 would not require any activities to be near homes.   Instead, the bill seeks to further subsidize the timber industry and eliminate obstacles to logging large, fire-resistant trees miles away from the nearest home.   The country’s top forest scientists, including the Forest Service’s own scientists, have found that this kind of logging can actually increase fire risk and make fires larger and more intense.   Read more about fire in roadless areas. 
  

• Cut the Heart out of NEPA.   HR 1904 allows the Forest Service to conduct large-scale, environmentally damaging logging projects without considering any alternatives, including the "no action" alternative or their relative environmental impacts. 

  

• Remove the Public from the Process.   HR 1904 eliminates the statutory right of citizens to appeal Forest Service logging projects. 

  

• Interfere with the Independent Judiciary.   HR 1904 seeks to restrict a core principle of our democracy -- the right of Americans to seek redress in the court for grievances involving the federal government.   The bill limits preliminary injunctive relief to 45 days, and forces any U.S court to render a final decision on the merits of a case within 100 days.   Finally, the bill seeks an astounding change in American legal standards by requiring courts to give deference to agency findings regarding the balance of harms in deciding whether to enter a temporary restraining order, preliminary injunction, or a permanent injunction in ANY court challenge where the agency claims the action is necessary to "restore fire-adapted forest or rangelands ecosystems."   

  

• Create New Insect Categorical Exclusion.   HR 1904 creates a new Categorical Exclusion from the National Environmental Policy Act on all Department of Interior and Forest Service lands by authorizing an unlimited number of projects (up to 1,000 acres each) for all lands that the agencies claim are at risk of infestation by certain insects.   Read more about the Southern Pine Beetle in the East.
  

• Provide New Logging Subsidies.   HR 1904 would authorize $125 million in subsidies to the biomass industry to log our National Forests. 
REVIEW of HRFA by the Grand Canyon Trust, Flagstaff, Arizona 

From: http://www.grandcanyontrust.org/press/archive/pr052103.html
Grand Canyon Trust Opposes House Bill—
HEALTHY FOREST RESTORATION ACT WOULD HAVE EXACT OPPOSITE EFFECT, THREATENING COMMUNITIES, DELAYING FOREST RESTORATION
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FLAGSTAFF, AZ—An environmental group with an unparalleled track record working to thin unnaturally fire-prone forests vehemently opposes the House's Healthy Forests Restoration Act of 2003 as politically motivated and counterproductive to the goals of forest restoration and community protection.

Grand Canyon Trust, co-founder of the Greater Flagstaff Forests Partnership, a nationally-recognized model for collaborative forest restoration, has worked cooperatively with the Forest Service since 1997 on all dimensions of forest restoration, from hiring thinning contractors and researching small diameter wood processing technology to planning and monitoring restoration projects across over 20,000 acres of national forest land to date.

"We've been working hand in hand with the Forest Service against the clock to restore these forests and protect our communities from wildfires," said Bill Hedden, executive director, Grand Canyon Trust. "We protest this dishonest bill that cuts the public out of forest management decisions and hides industrial logging of big trees behind a beauty screen of thinning projects. It will just snarl needed forest treatments in the courts."

The Trust's opposition comes on the heels of recent Northern Arizona University (NAU) and GAO reports discrediting assertions that environmentalists and environmental regulations are slowing Forest Service fuels reduction projects. 

The NAU reports found that despite claims made by politicians, theirs was the first effort to systematically evaluate Forest Service appeals. The report also found that about one third of Forest Service appeals are filed by private citizens. 

"Despite right wing enthusiasm, there's still no evidence that gutting environmental laws will make us safer from fire," said Taylor McKinnon, Grand Canyon Trust Program Officer. "The Healthy Forests legislation is based on unsubstantiated assertions and anecdotal information."

The Healthy Forests Restoration Act would eliminate the public's right to appeal Forest Service fuels reduction projects by exempting projects from the Appeals Reform Act; but the Trust argues that appeals are the most efficient way of correcting flawed timber cutting projects. 

A recent GAO report found that during FY 2001 and 2002 only 24% of fuels reduction projects were appealed, and 79% of these were processed within 90 days. In contrast, only 3% of fuels reduction projects were litigated, but 43% of these were still in court at the time of the GAO survey.

"These data confirm our experience: appeals prevent litigation by administratively resolving legitimate disputes," said McKinnon. "Until the Forest Service does a better job following the law, the appeals process holds the best hope for avoiding litigation."

"Eliminating opportunities for administrative solutions will advance legitimate disputes directly to the courts, resulting in lengthy delays. Frankly, I can't think of a more effective way to further endanger forests and communities," said McKinnon. "This legislation is disastrously misguided and likely to produce results opposite what is intended."

As an additional time saving measure, the Healthy Forests Restoration Act of 2003 would also eliminate the Forest Service's duty to analyze a range of project alternatives as required by the National Environmental Policy Act. 

"Planning is outpacing implementation by several thousand acres around Flagstaff," said McKinnon. "Thorough environmental planning isn't a bottleneck in the process, and eliminating it won't speed implementation; it will just lead to more lawsuits."

The Healthy Forests Restoration Act of 2003 now goes to the Senate for debate.

"We'll be looking to key members of the Senate to assert the basic democratic principle that public policy should be based on information and public participation," said McKinnon.

For more information: The Government Accounting Office Report, "Information on Forest Service Decisions Involving Fuels Reduction Activities," May 14, 2003 available as a PDF file (43 pages).

See also the Trust's fact sheet on the "healthy forests" debate and our forest webpage for background
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	Under the guise of preventing wildfires in western
states, the Healthy Forest Restoration Act leaves
national forests vulnerable to clear-cutting.
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Review of HFRA byThe National Wildlife Federation

From: http://www.nwf.org/enviroaction/index.cfm?articleId=203&issueId=25
A new threat to national forests has risen like a specter from the taxpayer-subsidized boondoggle days of public-land clear-cutting. The Healthy Forest Restoration Act of 2003, so named without discernible irony by its sponsors, Representatives Scott McInnis and Greg Walden, recently passed the House as an attempt to control wildfires in western states. But as written, it would leave communities at risk from fire while gutting laws that protect national forests.

"The McInnis bill, like the president's Healthy Forests Initiative, is not good for forests or people in the West," says NWF Legislative Director Adam Kolton. "It uses the tragedy caused by last year's wildfires as an excuse to rob the American people not only of their forests but also of their rights under federal law to seek strong protection for those forests. It is a giveaway to the logging industry and a restriction on fundamental American rights."

The bill, which awaits Senate action, would allow the U.S. Forest Service to conduct large, harmful logging projects, ostensibly to remove fuel that could feed wildfires, without considering alternative measures or their relative impacts. This would undermine the most important aspect of the landmark National Environmental Policy Act, enacted in 1972 to ensure that federal actions' harm to the environment is weighed.

Although the McInnis bill purports to protect western communities by speeding the removal of nearby plant matter that could fuel a wildfire, the bill also encourages logging in remote backcountry areas. It would even allow logging in endangered species habitat and along streams that feed municipal water supplies.

In all, the bill calls for logging 20 million acres of federal land, even though 85 percent of forestland near vulnerable communities is on private, state and tribal lands. It fails to focus federal funding and resources on areas adjacent to at-risk communities, considered the key to reducing the threat of wildfires. The limited funding the bill would provide to communities is dedicated to new programs that have nothing to do with wildfire protection.

The bill also slams the door on judicial review and reduces opportunities for public comment.

"The McInnis bill sets its sights on increasing the cutting of publicly owned forests, not on reducing the threat of wildfires," says Kolton. "It fails to help vulnerable communities while threatening potential wilderness areas, forest health and the legal rights that are part of being American."

Take Action:
A proposal similar to the McInnis bill was killed in the Senate last year; with strong support this type of legislation can be defeated again. To protect America's forests, let your U.S. senators know that you want them to reject this bill in favor of measures that truly reduce the risks of wildfires near vulnerable western communities. Tell them that you oppose any effort to weaken protection for fish and wildlife under the guise of combating wildfires.

Review of HFRA by Native Forest Network

	Separating Fact from Fiction: Deconstructing the Myths Behind the Healthy Forests Initiative

By Matthew Koehler, Native Forest Network 
Regardless of your political leanings, everyone should agree that any national policy to protect homes from wildfire and restore America’s National Forests should be based on facts and common sense, not on myths and unconfirmed data. Unfortunately, to achieve their goal of increasing commercial logging in National Forests the Bush Administration and some members of Congress have found it more convenient to rely on the later, while completely ignoring the former.

The southern California wildfires provide a recent case study of this phenomenon in action. The Bush Administration and members of Congress have used these fires as justification for Bush’s so-called Healthy Forests Initiative (HFI). Congressman Richard Pombo (R-CA) even boldly claimed that “The California wildfires make an airtight case for President Bush’s Healthy Forests Initiative.”

The truth is that the majority of the California fires burned on private lands and over 90% of the land was even forested, but rather chaparral and brush. Furthermore, despite numerous allegations that environmentalists prevented the Forest Service from reducing fuels in the area, there hasn’t been an appeal or litigation of a fuel reduction project on southern California’s four National Forests in seven years.

If you’re wondering just how legislation such as the Healthy Forests Restoration Act, which focuses only on federal public lands, severely limits public participation and allows the logging industry to cut down trees across 31,250 square miles of National Forests, will protect homes and prevent shrubland fires on private lands in southern California you’re not alone.

In fact, if anyone closely examines the justifications for Bush’s HFI beyond the canned 8-second soundbites, you quickly realize the rhetoric is largely baseless.

For example, while we repeatedly hear that the Forest Service suffers from “analysis paralysis” because lawsuits from environmentalists are preventing them from reducing fuels, the facts tell a much different story. An October 2003 report from the General Accounting Office – the non-partisan, investigative arm of Congress – found that of 818 Forest Service fuel reduction projects, 97% proceeded without litigation. This is the forth-consecutive GAO study to contain similar findings. 

What about the claim that more logging in our National Forests will protect homes from wildfire? Again, reality bites, because the Forest Service’s own experts have found that the most effective way to protect a home is to focus on the home and its immediate surroundings with 200 feet.

Well, if logging in National Forests isn’t needed to protect homes, certainly commercial logging is needed to effectively reduce hazardous fuels across National Forest lands, right?

Sorry, but again the truth trumps the rhetoric. A recent review of 250 studies by the Southwest Community Forestry Research Center revealed that “The proposal that commercial logging can reduce the incidence of canopy fire was untested in the scientific literature. Commercial logging, with its focus on large diameter trees, does not remove the ladder fuels that contribute to fire spread.”

As you are beginning to clearly see, a sensible policy to protect homes and restore National Forests would look nothing like Bush’s HFI or the bills recently passed by Congress.

What would a sensible policy look like? First, it’s important to separate the issue of protecting homes from the issue of restoring our National Forests – as success in each of these areas requires different solutions.

In addition to basing a home protection strategy on the facts outlined above, we must take into account the fact that 92% of the land presenting a risk to communities is non-federal land. So, unlike the Healthy Forests Restoration Act – which only focuses on federal lands – the policy should provide resources to homeowners and cash-strapped states to conduct effective, non-controversial “firewise” projects around homes and communities.

When it comes to restoring the health of National Forests, the environmental community supports bona-fide, ecologically-based restoration projects that put local people to work healing the land. One of the first steps in the restoration process is recognizing that past commercial logging and roadbuilding are major causes of our current “forest health” crisis. Unfortunately, the Healthy Forests Restoration Act will result in more, not less, commercial logging and roadbuilding.

We also need to prioritize the restoration work. With an estimated 50% of riparian areas on National Forests in need of restoration and the fact that 80% of all rivers in the U.S. originate on National Forest lands, watershed restoration clearly needs to be a top priority. So, too, with 440,000 miles of roads on National Forests, coupled with a $8.4 billion road maintenance backlog, we need to focus considerable resources towards road obliteration and restoration projects.

The closer you look, the clearer it becomes that the Healthy Forests Restoration Act and Bush’s HFI leaves communities vulnerable to fire, fails to restore our National Forests and compromises the very qualities of our National Forests that Americans have grown to love and cherish.
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